Do I Have to Pay My
Exempt Employee?
By Karen L. Gabler, Esq.
he law requires that exempt employees be paid a salary which is intended to cover
all work performed during the workweek. This is because exempt employees are paid
for the value of the work performed, rather than the hours spent performing that
work. With this general rule in mind, California employers are often unsure of whether and
when they can dock the salary of an exempt employee for partial workweeks or partial days
of work.
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An exempt employee who works any portion of the workweek must be paid for the
entire week, with limited exceptions. Partial weeks of pay are permitted in the employee’s
first and last weeks of employment, because the employee is not actually employed prior to
his start date or after his termination date.
Partial weeks of pay are also permissible under certain leaves of absence. Employers
may dock an exempt employee’s pay for time missed due to leave under the Family Medical
Leave Act (FMLA) and the California Family Rights Act (CFRA). The same applies to leave for
worker’s compensation purposes. Less clear is whether the employer may dock hours of
absence for pregnancy disability leave; we recommend that employers dock pay only for full
day absences during pregnancy disability leave, unless FMLA is running at the same time.
An employer may never dock an exempt employee’s pay when the employee misses a
partial day of work. If the employee has worked any portion of the day, he is entitled to be
paid for that day. However, the employer can dock the employee’s paid time off banks
(whether PTO, vacation or sick time, as appropriate) to a partial day missed for personal
reasons, in any increment, as long as the employee has accrued time available. For
example, if an employee works for four hours and then takes the other four hours off, the
employer can pay for four hours and apply four hours of paid time off to the absence. If the
employee has no paid time off, however the employee must be paid for the full workday,
because he performed a partial day of work.
Similarly, when the employee misses a full day of work for personal reasons, the
employer may apply the employee’s paid time off to the absence. When the employee has
exhausted all available paid time off, the employer can dock a full day of pay for an exempt

employee who has missed a full day of work for personal reasons. This “full day”
requirement is critical: it is imperative that the employee perform no work during that day.
If the employee checks email, voicemail, makes phone calls, or performs any other work
duty during that workday, the employer is then obligated to pay for that workday, because
the employer may never dock an exempt employee’s pay for a partial day of work.
The “personal reasons” standard is equally important: if the employee was required to
miss work and his absence was not his personal choice, the employer may not dock his pay
or paid time off bank. For this reason, exempt employees must be paid for jury and witness
duty: they did not choose to take this time off from work and instead were mandated to
serve. Thus, this is not considered “personal” time off. Employers who limit jury duty pay
for non-exempt employees should add a provision to their policies clarifying that exempt
employees will not suffer any reduction in pay while serving on jury or witness duty.
When a business shuts down for less than a full week, exempt employees must receive
pay for the full workweek. To avoid having to pay exempt employees, employers must
ensure that the shutdown spans a full workweek, and their exempt employees perform no
work at all during that workweek. The employer can permit the employee to apply any
available paid time off to the full-week shutdown, but if the employer wants to force the
employee to use paid time off, the employee must be given at least ninety days’ advance
notice. Employers who wish to take advantage of this option may require employees to
reserve a full week of paid time off to cover this anticipated shutdown period.
Employers who hope to avoid a day or week of pay for an exempt employee are often
frustrated to discover that the exempt employee has chosen to work when he was expected
to be off duty. With today’s technology, it is common for exempt employees to read and
answer their email, check voicemail, answer calls, or review their work to prepare for the
upcoming workday. Employers must establish clear policies preventing exempt employees
from working when they are expected to be off. Consider implementing disciplinary action
for an exempt employee who has been instructed not to work and chooses to do so
anyway. In extreme cases, some employers may wish to shut off access to voicemail and
email for exempt employees who are expected to be off.
Exempt employee salary deductions can be confusing and mistakes are common.
Consult with employment law counsel to establish clear policies and review payroll practices
to avoid wage and hour liability.

